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ABSTRACT 
The development of Islamic family law (al-Ahwal al-Syakhshiyah) in modern Islamic 
countries can be said to be a new format that accommodates the ideas of reforming 
Islamic law thought, including the position of marriage vows. The new thing in family 
law can be seen from the transition from fiqh law to positive law in the form of 
legislation in Muslim countries. Indonesia and Jordan, are one of the few Muslim 
countries that legalize marriage vows in legislation. The problem is how the form of 
marriage vows legislation in each of these countries. This study aims to determine the 
philosophical meaning and model of its renewal in each of these countries. The 
concept of maslahat that is applied in the legislation on marriage vows in Indonesia 
and Jordan is the concept of achieving a goal of Islamic law itself,  to achieve a legal 
benefit and reject harm or with the principle of preserving an existing law or rule that 
is considered good, and developing it by law, or more beneficial rules. The formation 
of marriage vows legislation in Indonesia and Jordan cannot be separated from the 
local wisdom possessed by each of these countries, so that the concept of maslahat 
applied in marriage covenant legislation in each country has its own characteristics, 
each country makes taklik talak a promise. marriage that must be obeyed by both 
parties. 
 
Keywords: Comparative, Marriage Promise, Indonesia, Jordan  
 
A. INTRODUCTION 
The demands of Islamic law legislation with various background things re-emerged 
after Western civilization succeeded in penetrating almost all Islamic countries (Abbas, 2016; 
Bunyamin, 2019). However, the scholars do not yet have the readiness to make Shari'ah from 
fiqh books into a positive legal draft. Modern reforms in Islam began to occur in the 19th 
century (Ananda & Fata, 2019; Baharuddin, 2013; Fitriyani, 2010). The process of legal 
adjustment made to family law is different from the process that occurred previously in other 
fields in Islam (Fitria, 2012; Manan, 2017). With a few exceptions; The occurrence of renewal 
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is marked not only by the replacement of Islamic law with Western law, but also by changes in 
Islamic law itself which are based on reinterpretation of the Islamic legal tradition in accordance 
with the development of reasoning and practice (Donohue & John L., 1995; Nuroniyah, 2016). 
Maslahat is one of the goals of the law (Amri, 2018; Mayyadah, 2018; Shidiq, 2021), 
especially the law of marriage, especially the case of marriage vows for a law can be applied if it 
is in accordance with the principles of justice, the benefit of the people. Islamic marriage law in 
Indonesia has been regulated long before the emergence of marriage laws in Indonesia 
(Ashsubli, 2015; Mohsi, 2021), which is where the emergence of several rules, they are; First, 
Islamic law for people who are Muslim (Fitriyani & Laupe, 2013; Hardjono, 2008; Ma’u, 
2018), Second, the Christian ordinance for the Christian community in Ambon and Minahasa 
(Anwar & Yunus, 2020; Biga, 2017; Borrong, 2017; Malik, 2017), Third, the book of civil law 
laws for Indonesian people of Chinese and European descent (Mochtar, 2013; Simanjuntak, 
2017; Sriono, 2017), Fourth, mixed marriage regulations for mixed marriages (Edithafitri, 
2015; Fitriatmoko et al., 2017; Mariani, 2020).  
Then due to the lack of legal harmony, Law no. 1 of 1974 concerning Marriage, and 
then followed by the emergence of the 1991 Compilation of Islamic Law, for the Indonesian 
Islamic community. Likewise, the country of Jordan, which has an Islamic marriage law 
legislation, especially regarding marriage vows, of course has a legislative process that is not the 
same as the Indonesian state since the two countries besides being in different countries, 
cultures, and schools of thought are the foundation for both adhere to different understandings 
as well. What is interesting to study is how the application of the concept of maslahat in the 
legislation of marriage vows and its renewal in Indonesia and Jordan. This study aims to 
describe, analyze and examine in depth the application of the concept of maslahat in the 
legislation of marriage vows both in Indonesia and Jordan. 
There are several maslahat studies including Moh. Mukri (2010), Al-Gazzali’s 
Maslahah Thought Enriches Contemporary Legal Studies. Maslahah al-Mursalah as a source of 
Islamic law according to Al-Gazzali contains the aim of preserving religion (hifz al-din), soul 
(hifz al-nafs), reason (hifz al-‘aql), offspring (hifz al-nasl), and human property (hifz al-mal), 
qat’iyyat, daruriyyat and kulliyat requirements are needed (Badri, 2019; Herawati, 2014). 
Muhammad Ma’shum (2013), Maslahat al-Tufi (Application Studies in Polygamy), according 
to al-Tufi, polygamy can be seen in the mutually agreed agreement to realize household 
harmony as the ultimate goal, a second wife, a third wife, a fourth wife and children resulting 
from a marriage that is not will demand nafaqah, or only accept mandatory will without 
waratsah. Sanuri (2014), Paradigmatic Shift in Maqasid al-Syari’ah Discourse (Jasser Auda’s 
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Study of Thought), examines the paradigmatic shift and is equipped with a fiqh proposal 
approach through the transformation of thought and the reality of social, political, cultural 
changes that occur in the contemporary era. 
Abdul Basith Junaidy (2013), Atilitarianism’s Argument on Maslahat in Muhammad 
Abu Zahrah’s Legal Thought, Abu Zahrah places maslahat as a method of studying Islamic law 
and supports maslahat as an istinbat method with the argument of utilitarianism. Busyro 
(2014), Yusuf Qaradhawi's Contemporary Fatwas and Its Relation to Maqashid al-Shari’ah, 
Yusuf Qaradhawi’s thoughts which are different from the thoughts of scholars in general, 
including al-Syatibi, 1) there is an illustration that not all of his fatwas can apply maqashid al-
Shari’ah which is recognized as valid seen by scholars, 2) fatwas that seem to prioritize human 
interests, 3) Yusuf Qaradhawi’s fatwas also describe his attention to the god of law, 4) Yusuf 
Qaradhawi’s fatwas can also be understood that he did not make maqashid al-syari’ah as a 
stand-alone science, 5) Yusuf Qaradhawi’s use of reason is not categorized as free use of reason 
in interpreting the law, but in general the legal istinbat is still in the corridor of nas. 
Imroatul Ajiza (2014), Freedom of Religion and Riddah Sanctions: Efforts to Realize 
Islamic Criminal Law From the perspective of Maqashid al-Shari'’h, the context of riddah, the 
act of leaving Islam is personal between the servant and His Lord. If it is associated with al-
dharuriyyah al-khamsah, especially hifdzu al-din. Research of Azni (2015), Polygamy in Islamic 
Family Law in Indonesia and Malaysia. Juridically polygamy has been strictly regulated in 
Islamic family law, both in Indonesia and Malaysia. 
It is emphasized that the research that will be conducted by the author is different in 
focus from several previous studies. That the researcher will focus on the concept of maslahat in 
the formation and application of marriage law in Indonesia and Jordan, especially regarding the 
legislation on marriage vows between the two countries which is the point of study in this 
research, thus providing a difference between researchers and previous research. 
 
B. METHOD 
This research is literature research (Library Research). This type of research includes 
qualitative research. Qualitative research is a research procedure that produces descriptive data 
in the form of written speech, and observed behavior from research subjects (Furchan & 
Maimun, 2005). The research specification in this writing is descriptive-analytical (Faisal et al., 
2021), it means that this research includes the scope of research that describes, examines and 
explains precisely and analyzes the data according to the condition of the object under study,  
the reformation of the position of marriage vows in Indonesia and Jordan. 
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C. DISCUSSION 
In the application and change of Islamic family law in the Islamic world, there are three 
patterns in its application, they are; 1) a conservative form,  a country that still applies a system 
of adhering to one school and there is no change at all, for example Saudi Arabia and Yemen 
(Hudaeri, 2007; Thohir, 2019); 2) secular form,  countries that implement a family law system 
by means of contextual reforms, such as Turkey and Bahrain (Syafi’i & Fikriawan, 2021); 3) a 
form of transformation, ountries that change the form of their legislation slowly according to 
their needs, but do not go out of the rules and methods of istinbat, such as Egypt, Morocco, 
Jordan, Indonesia, Pakistan, Malaysia, and Sudan (Bunyamin, 2019). 
From the three definitions above, Indonesia and Jordan are part of Islamic countries 
that carry out legal changes by way of reform, countries that change the form of their laws 
slowly according to needs and socio-anthropological changes, and local wisdom, in line with a 
rule about changes in law that stated Ibn Qayyim al-Jauziyyah reads:  
 
Meaning: “Changes and differences in law are caused by differences in place, time, 
condition, motivation and culture” (al-Jauziyyah, tt.; Yanti, 2020). 
According to Khoiruddin Nasution (2012), there are two characteristics of legal reform 
that developed in modern Islamic countries, they are; 1) intra-doctrinal reform, this trait is seen 
with the reform of Islamic family law which is carried out by combining the opinions of several 
priest of a school or taking the opinion of a priest from a school outside the school that is 
adhered to (Romlah, 2016; Tahir, 2010); 2) extra doctrinal reform, which reforms family law 
by providing a completely new interpretation of the existing texts (Andiko, 2019; Hermanto, 
2017; Huda, 2020). This is what is then called ijtihad. 
So far, the form of marriage legislation in Indonesia and Jordan has reformed its 
marriage law by means of intra-doctrinal reform (Budiawan, 2020), This trait is seen in the 
reform of Islamic family law, which is carried out by combining the opinions of several priests’ 
schools or taking the opinions of priests’ school outside the school adhered to. 
Referring to the three forms of change in family law in the Islamic world, there are four 
ways that are usually done.  First, Taghyir, a form of change by way of construction, namely 
eliminating the initial construction and building a new concept of legislation altogether. Second, 
Talfiq, changing the law by combining several opinions of priests’ school and prioritizing those 
that are more beneficial, in accordance with socio-anthropological changes and local wisdom in 
each country. Third, using siyasa syar’iyyah (in the public interest), which is a form of legal 
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change by means of legal legislation. Fourth, reinterpreting the text of nas to suit modern needs 
and demands (Abbas, 2016; Andaryuni, 2018). 
This is inseparable from the consideration of the causes of the need for a new law that 
is in accordance with the purpose of establishing the law itself, in tune with the rules of 
fiqhiyah, This means: “The law circulates in its 'illat, whether there is law or not” (Syalabi, 
1981). However, ‘illat is not the only legal reference. The rules that state that the legal reference 
is benefit. As the rule below: Meaning: “The law follows a stronger benefit” (Shobirin, 2018; 
Winarno, 2019). 
If we look at the definition of the form of change above, Indonesia is a form of legal 
talfiq, combining several schools of thought, then muqaranah is carried out and then viewed 
from the perspective of maslahat, if the school is more actual and beneficial, then that school is 
prioritized, even though at first the Indonesian state is a country that predominantly adheres to 
the al-Shafi’i school, in contrast to Jordan, which is actually more moderate than Indonesia, 
because Jordan tends to follow the Hanafi school, even though it then carries out legal reforms 
by maintaining the schools and adding them to maslahat consideration (Ja’far et al., 2020). So, 
if we compare the two countries (Indonesia and Jordan), with an interdisciplinary approach, it 
can be formulated as follows: 
Historically, the State of Jordan has applied family law far earlier than Indonesia. In 
1917 Jordan enacted the Ottoman Law of Family Rights before Law no. 92 of 1951. However, 
according to El-Alami’s records, before the enactment of the law, Jordan had imposed Qanun 
al-Huquq al-’A’ilah al-Urduniah No. 26 of 1947. Therefore, with the enactment of Law No. 
92 of 1951 then all previous laws have been abolished (Barkatullah & Prasetyo, 2006). Law 
No. 92 of 1951 includes 132 articles which are divided into 16 chapters. This law is very 
similar to the Turkish law of 1917, both in terms of structure and detailed rules (Anderson, 
1952). Then this law was renewed with a more comprehensive law with the birth of the Law of 
Personal Status or better known as Qanun al-Ahwal al-Syakhshiyyah No. 61 Year 1976 before 
the birth of kodi, the concept of Hanafī became a reference in Jordan (Mahmood, 1972). 
Taklik Talak is part of an agreement after a marriage occurs (Asriani & Haddade, 
2021; Burhanudin, 2019; Maki, 2021), so that with the marriage agreement, there is an 
accountability spoken by the husband to his wife and this is part of an effort to implement a 
system of justice, consequences and accountability. This principle is in line with Islamic 
Shari’ah and does not contradict, very logical as with taklik talak there will be seriousness in 
marriage and the consequences of taklik talak will result in accordance with the contents of 
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taklik being read, making it easier, especially for a wife, she is not easy to be ignored, and 
become more sure of what the husband should be responsible for when building a household. 
Taklik talak is a form of agreement that is carried out voluntarily, but once the taklik 
talak is pronounced, it cannot be revoked (Nugroho, 2018; Suharto, 2019). This means that if 
in the future the wife is not willing and not pleased with what the husband has done based on 
the taklik talak agreement, the wife can report to the Religious Court to ask for a divorce from 
her husband. In other words, the wife has the right to apply for khulu’ (Himsyah, 2021; 
Zulkifli, 2019). 
Thus, it can be understood that the agreed taklik talak aims to protect the wife from 
the arbitrariness of her husband, even though in reality there are still many husbands who 
violate this by committing various acts of violence against their wives (KDRT), not providing a 
living and so on. Khoiruddin Nasution (2012) said that taklik talak is an indirect source of 
spiritual strength for women which can be maximized as a tool to protect herself from the 
arbitrariness of her husband (Andaryuni, 2017; Suharto, 2019). 
In addition, according to Zaini Ahmad Noeh (1980) this taklik talak institution is very 
beneficial for the woman, providing women with legal hujjah syar’i, which role is to free 
themselves from suffering due to the actions promised by their husbands themselves, and even 
then if the wife is not willing or not happy with the husband’s actions (Suharto, 2019).  Zaini 
Ahmad Noeh (1980) also stated that the establishment of the reading of taklik talak in every 
marriage contract caused the position of married women to be much stronger than if they 
applied Islamic law normally. 
Furthermore, Zaini (1980) stated that so far there are no facts or jurisprudential laws 
that state from a syar’i point of view that taklik divorce causes madlarat for women. If taklik 
talak is considered detrimental to men, it is none other than because the man concerned cannot 
control himself from behaving un-Islamic. This taklik talak is a balance for women (wives) to 
be able to jointly have the right to break marital relations. 
Abdul Mannan (2006) concluded that the taklik talak currently in force in Indonesia 
has elements of protection for both the husband and wife, namely the intention to protect the 
wife’s rights and the intention to protect the husband from the possibility of wife fraud or the 
wife’s nusyuz. 
Taklik talak is a form of breakthrough that is responsive and progressive to the reality 
felt by each country, both Indonesia and Jordan, to accommodate and protect women’s rights 
and avoid the arbitrariness of men. Taklik talak comes from two words, taklik and talak. 
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According to the language of talak or itlaq means to let go or leave (Jakfar & Jamaludin, 2019; 
Timur et al., 2018). In terms of religion, divorce means releasing the marriage bond or the 
dissolution of the marriage relationship (See the explanation in Isa, 2020; Muhsin & Wahid, 
2021; Riami, 2020). 
Taklik or muallak means to depend. Thus, the notion of taklik talak is talak which fall 
is dependent on a condition. Taklik talak is a divorce which is dependent on the occurrence of 
a certain event in accordance with the agreement. Taklik talak means a divorce that is suspended 
on a thing that may happen that has been mentioned in an agreement that has been agreed in 
advance or hangs the execution of divorce with the occurrence of things mentioned after the 
marriage contract. From some of the definitions above, it can be concluded that taklik talak is 
talak which depends on a case.  
In the Compilation of Islamic Law (KHI) in Chapter XVI article 113 it is stated that: 
“Marriage can be broken because; 1) Death, 2) Divorce, and 3) Court Decision” (Abdullah, 
1994; Ibrahim, 2017; Siregar, 2017). Meanwhile, in the next article, article 116, it is stated that 
divorce can occur for reasons or reasons: First, one of the parties commits adultery or becomes 
a drunkard, compactor, gambler and so on which is difficult to cure; Second, one of the parties 
leaves the other party for 2 (two) consecutive years without the permission of the other party 
and without a valid reason or for other reasons beyond his control; Third, one of the parties 
gets a prison sentence of 5 (five) years or a heavier sentence after the marriage takes place; 
Fourth, one of the parties commits atrocities or severe persecution that endangers the other 
party; Fifth, one of the parties gets a physical disability or disease as a result of not being able to 
carry out his obligations as husband or wife; Sixth, between husband and wife there are 
continuous disputes and quarrels and there is no hope of living in harmony again in the 
household; Seventh, Violating taklik talak; Eighth, conversion of religion or apostasy that 
causes disharmony in the household. 
Then from the article related to the case that the author raised, article 117. Apart from 
the Compilation of Islamic Law (KHI), the author also sought data from Law No. 1 of 1974 
concerning Marriage. In this law the article relating to the issue of taklik talak is in article 29 
Chapter V concerning the Marriage Agreement, which reads: First, before the marriage takes 
place, both parties with mutual consent can enter into a written agreement which is legalized by 
the marriage registrar, after which the contents also apply to third parties as long as the parties 
are involved. Second, the agreement cannot be ratified if it violates the boundaries of law, 
religion and morality. Third, the agreement is valid since the marriage took place. Fourth, as 
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long as the marriage lasts, the agreement cannot be changed, unless both parties have an 
agreement to change it and the change does not harm a third party.  
Meanwhile, in the literature of classical fiqh books, it is stated that Islamic jurists differ 
in their opinion in the discussion of taklik talak. Ibn Hazm argues that of the two forms of 
taklik talak, taklik qasamy and taklik syarthi, both are invalid and his words have no effect. The 
reason is because Allah has clearly regulated divorce, while taklik talak has no guidance in the 
Qur’an and Sunnah (Nugroho, 2018; ‘Uweis, 1998). 
The majority of scholars are of the opinion that if a person has taklik talak which is 
within his authority and the conditions have been fulfilled according to what each of them 
wants, in the sense that the two spouses have legally become husband and wife, then the taklik 
is considered valid for all forms of taklik, both taklik it contains an oath (qasamy) or contains 
ordinary conditions. The person who does taklik talak does not do his talak when that person 
pronounces it, but the person hangs the divorce to one of the parties if the conditions contained 
in his speech have been fulfilled and reported to the religious court with the violation. 
In the Islamic Law in Jordan, in articles two and three of the 1976 law, these articles 
explain that the promise of marriage will not result in a marriage. However, after an agreement 
is made, then one of them dies or the agreement is cancelled, then some of the previous gifts can 
be taken back by the man (Budiaman, 2018; Bunyamin, 2019). 
Taklik talak is basically an agreement so as not to betray each other, because marriage is 
a mitsaqan ghalizan, which is a strong bond to unite two people who initially did not know 
each other (Mulyati, 2017; Musthofa & Subiono, 2020). The legislation in Indonesia and 
Jordan is relevant and both have taklik talak regulations, although in Islamic law itself there is 
no recommendation about this, and this is a matter of ijtihadiyah which is a relevant and 
beneficial demand for both countries. 
Philosophically, fiqh law does not contain the existence of taklik talak in the marriage 
bond, but if viewed from the side of benefit, that taklik talak is very urgent and important, since 
taklik talak is something that becomes standard in a marriage. Practically, the state of Indonesia 
is one of the countries that apply taklik talak in the marriage law, as well as this is done in the 
marriage law in Jordan. 
Historically, taklik talak is a form of anticipation of something happening in the future. 
With the taklik talak, the agreement in the taklik talak will be directed and full of 
responsibility. The concept of Islamic law does not regulate it, but in some cases there is a 
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dispute or false promises, or other lies that can harm both parties, for example for two 
consecutive years the husband leaves his wife or does not provide a living for her and then there 
is no legal certainty. In this case, does the wife get divorce and can remarry, and or is she still in 
a legal marriage? 
Sociologically-anthropologically taklik talak is a form of government control over a 
marriage. Therefore, both in Indonesia and in Jordan, marriage agreements are still carried out 
for the benefit of the people. Taklik talak is a form of maslahat al-mutaghayyirah, the benefits 
that change according to changes in place, time and legal subjects. This type of benefit is related 
to the benefits of muamalah and customs. This is indicated in the two countries, that the 
marriage agreement must be carried out to avoid mafsadat and achieve benefits since both of 
them cannot be separated, like two sides of the same coin. The purpose of doing taklik talak is; 
first, to maintain religion, so that people who do marriages do not underestimate the sacred 
bond. Second, to protect the soul, so that with a marriage agreement, for example if the 
husband leaves his wife for two consecutive years without clear information, then the wife has 
the right to file for divorce in court. It is very clear that the absence of two consecutive years 
will affect the psyche of the wife and children, because the departure of the husband for a long 
time will also result in education and lack of love and lack of livelihood. Third, keep the mind, 
of course, when ahusband leaves a wife for two years in a row, the wife will feel burdened with 
the costs of children’s education, motivation, and the husband’s lack of attention, so the wife 
has to work hard, and think extra, the wife must also take over the duties and functions of the 
husband (single parent). Fourth, maintaining lineage, by leaving for two years, of course 
psychologically the child will not get the full love of the father, and vice versa, a father who is 
not burdened with responsibilities towards his children will give birth to a less harmonious 
relationship between parents and their children. Besides that, the regeneration process will also 
be hampered, the disconnection of husband and wife relationships for a long time. Fifth, 
safeguarding property, because of the taklik divorce, the husband will not arbitrarily leave his 
wife and child in an unlimited time and is not responsible for the maintenance that should be 
the husband's obligation according to household needs. Of course this is something that will 
destroy the purpose of a marriage bond.  
 
D. CONCLUSION  
The concept of maslahat applied in the marriage vows legislation in Indonesia and 
Jordan is the concept of achieving a goal of Islamic law itself. It is to achieve a legal benefit and 
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reject harm or with the principle of preserving an existing law or rule that is considered good, 
and developing it by law or more beneficial rules. The formation of marriage vows legislation in 
Indonesia and Jordan cannot be separated from the local wisdom possessed by each of these 
countries, so that the concept of maslahat applied in marriage covenant legislation (taklik talak) 
in each country has its own characteristics. Each country makes taklik talak a marriage promise 
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